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I. DEFINITIONS – as used throughout the Purchase Order, and this Contract document, the following terms shall have 

the meaning set forth below: 

 

“Buyer” means Atec, Inc. or its subsidiaries, affiliates, customers, regulatory customer or assigns, as identified on the Purchase 

Order and/or Contract documents  

 

“Contract”, “Purchase Order”, “Order” means the contracting instruments or documents, including change notices, 

supplements, amendments, directions, instructions, or modifications thereto. 

 

“Seller” means the individual, partnership, corporation, entity, or associates contracting to perform the work hereunder for 

Buyer, synonymous with “Supplier”, “Subcontractor”, “Vendor”, “Consultant”, and “Offeror”. 

 

“Goods”, Supplies”, “Services” or “Items” means any effort supplied by Seller incidental to the sale of goods by Seller under 

the Order including, without limitation, raw materials, components, assemblies, products, drawings, data, know-how, warranty, 

installation, repair, and maintenance services. The term “Services” shall also include without limitation any effort specifically 

requested by the Order, including all associated efforts such as design engineering, manufacturing, repair, maintenance, technical 

support, construction, consulting, professional or other services. 

 

“Subcontract” unless provided otherwise in a purchase order, means all contracts placed by the Seller or its lower tier suppliers 

for the specific purpose of performing any portion of the work under this Order, and includes but is not limited to Purchase Orders 

and changes or modifications thereto. 

 
 

II. TERMS AND CONDITIONS 

 

1. The Contract – The documents that form the contract between Buyer and Seller are the Buyer’s Purchase Order (P.O.) issued 

to Seller, all documents referenced in P.O. (including, without limitations, these terms and conditions, drawings, specifications, 

instructions, quality assurance requirements and any other referenced documents), all drawings, specifications and other 

documents referenced in the Buyer’s request for quotation issued to Seller for the Contract (unless and to the extent such 

documents are excluded from the Contract by express provisions in, and not by mere omission from, the P.O.), supplements 

issued to Seller by Buyer and all documents referenced in any Contract documents shall be governed by the (general) terms and 

conditions set forth herein, whether or not expressly referenced in the text of the Purchase Order, and shall be considered 

incorporated therein by reference. In the event of any conflict or inconsistencies between these Terms and Conditions, P.O., 

drawings, specifications, instructions, quality assurance requirements and any other referenced documents), the following order 

of precedence shall apply: 

 

Purchase Order (including any P.O. Supplements/ Revisions) 

These Terms and Conditions 

All drawings, specifications and referenced documents in Buyer’s request of quotation 

Supplements issued by Buyer 
Any documents referenced in any contract documents between Seller and Buyer 

 

2. Acceptance – The acceptance by Seller that forms the Contract shall be deemed conclusively to have occurred upon Seller’s 

acknowledgment of the P.O., shipment of any goods, performance of any services or commencement of any work on supplies, 

services, items or goods covered by the Contract. Any acceptance by Seller on purported terms and conditions that differ in any 

way from the provisions of the Contract shall be effective to form and bind Seller to the Contract, but such terms and conditions 

shall not become part of, or in any way, alter, amend or otherwise modify any of the provisions of, the Contract. Any shipment 

of goods, performance of services, or commencement of work on items or supplies by Seller shall be deemed to be only upon 

the terms and conditions contained in the Contract, except to the extent that Buyer may otherwise expressly consent in writing. 

Seller agrees that Buyer’s payment for any shipment of goods or similar act of acceptance of Buyer shall not be claimed or 

construed to constitute consent to any such different terms. 

 
3. Delivery- 

(a) Delivery must be in strict compliance with the schedule contained in the Contract and shall be made by Seller at such times 

and places, and of such items and quantities as may, from time to time, be specified by Buyer. If Seller fails to meet its scheduled 

delivery dates and Buyer elects to call for expedited deliveries, Seller will pay the difference between the method of production 

and/or shipping specified, and the actual expedited costs incurred. Seller shall be responsible for any additional charges 

resulting from deviation from Buyer’s instructions. If Seller fails to make delivery promptly and regularly, as required under the 

Contract, Buyer may, in addition to other remedies available at law, terminate the Contract by giving notice to Seller. Title and 

risk of loss shall remain with Seller until goods are delivered to the F.O.B. point specified in the Contract or later designated 

alternate delivery location. 
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Notwithstanding such delivery, Seller shall bear risk of loss or damage to goods purchased hereunder from the time that Buyer 

gives notice of rejection of goods, pursuant to the inspection provisions on this Contract. If Seller encounters or anticipates 

difficulty in meeting the delivery schedule, Seller shall immediately notify Buyer in writing, giving pertinent details; provided, 

however, that such data shall be informational only in character and shall not be construed as a waiver by Buyer of any 

delivery schedule or date, or of any rights or remedies of Buyer provided by law or the Contract. Parts fabricated in excess or 

in advance of Buyer’s release are at Seller’s risk. Buyer reserves the right, without loss of discount privileges, to pay invoices 

covering items shipped in advance of the schedule on the normal maturity after the date specified for delivery. 

(b) Packaging and packing of items shall be in a manner that ensures maximum protection from vibrations, abrasions, damages, 

forklift handling or any other condition reasonably encountered during transit. Seller shall insure safe arrival of items under 

contract by secured, dependable lowest transportation cost, conforming with requirements of common carriers and, in any event, 

comply with Buyer’s minimum specifications set forth in the P.O. Seller may be required to track deliveries through electronic 

means such as RFID, UID,  scan codes or shipper tracking. 

 

4. Quality & Inspection – Seller shall maintain a Quality Management, inspection, and documentation system acceptable to 

Buyer covering the goods furnished hereunder. Buyer (and if a Government contract number or other identification appears on 

the P.O., the Government) shall have the right to inspect the goods supplied hereunder at any time during the manufacture or 

fabrication thereof at Seller’s facility or elsewhere as requested. Such inspection may include, without limitation, raw materials, 

components, work in process, and completed products as well as drawings, specifications, work instructions, quality assurance 

documentation, and released data. Final inspection and acceptance shall be after delivery to the delivery point designated by the 

Buyer. If any inspection or test by Buyer at Seller’s facility or elsewhere, is required by Buyer, Seller shall provide reasonable 

facilities and assistance for the inspection personnel. Buyer may reject all goods supplied hereunder, which are found to be 

defective. Goods so rejected may be returned to Seller at Seller’s expense. No inspection, examination or test, regardless of 

extensiveness or type, and no approval given in connection with any such inspection, examination or test, whether by Buyer or 

the Government and whether under the Contract or another Contract for the same or similar goods, shall relieve Seller, or be 

claimed by Seller to relieve it, of any obligation to comply fully with all requirements of the Contract, including the obligation 

to produce goods that conform to all requirements of the drawings, specifications and other Contract documents. At Buyer’s 

request, Seller shall repair or replace defective goods at Seller’s expense. Failure to inspect goods, failure to discover defects 

in goods or payment for goods shall not constitute acceptance of goods or limit any of Buyer’s rights, including without 

limitation those under the “Warranty” provisions of the Contract. In the event inspection reveals a defect, and schedule urgency 

requires that the defect or defects be corrected by Buyer to support production, all cost of such correction, including without 

limitation, installation and removal, will be charged to Seller; such charges will also include time and material and appropriate 

indirect and overhead expenses, with right of offset retained. 

 

5. Material Test Report, Certificate of Conformance and Safety Data Sheet (SDS, aka MSDS or PSDS) – If the order 

requires a Material Test Report (MTR), Certificate of Conformance (COC) or Safety Data Sheet (SDS, aka MSDS or 

PSDS)at delivery, such requirement shall be considered material to delivery. Goods delivered without MTR, COC or 

SDS may be rejected by Buyer and returned to Seller at Seller’s expense. Certificate of Conformance must be signed by 

a responsible member of the Seller’s quality organization stating the date of manufacture, Buyer’s PO, part number, 

description, Material specification, and Mill certificate number (as relevant to the goods or services supplied). Seller is 

responsible for product and service conformity and safety for all goods and/or services sold to Buyer. 

 

6. Right of Access – Buyer reserves the right to conduct surveillance audits of the Supplier’s facility or that of their subcontractors 

to confirm the Supplier’s quality system meets Buyer’s quality requirements. Supplier shall provide access to quality system 

documentation and quality records as well as conduct audits and verify product and processes. Buyer reserves the right to 

ensure Supplier’s personnel exhibit required qualifications to perform the Services. 

 

7. Vendor Performance – Buyer reserves the right to and will monitor Supplier’s performance and apply controls as necessary 

to assure acceptable delivery of contracted goods and services. Supplier and regulatory customer will make reasonable efforts 

to maintain a supplier performance rating of at least 70% per Buyer’s supplier management system.  

 
8. Over-shipment – Goods shall not be supplied in excess of quantities and shipping tolerance, if any, specified in the Contract. 

Seller shall be liable for handling charges and return shipment costs for any excess quantities and unless Seller agrees to pay for 

such costs, the over-shipped material will be retained by Buyer at no additional cost. 

 

9. Prices – Unless otherwise specified, prices are for delivery per ICC Incoterms - DAP, at the place shown on the face of the 

Purchase Order and are exclusive of state sales-and-use taxes, V.A.T., and other fees not shown on the Purchase Order. No 

charges will be allowed for packing, crating, drayage, or storage. Seller warrants that prices charged for the goods are not higher 

than those charged to any other customer, including the Government, for goods of like grade and quality in similar or lesser 

quantities. 

 

10. Payment – Seller shall be paid upon submission of properly prepared invoices in accordance with Buyer’s invoicing 

instructions for material and supplies delivered to and accepted by Buyer. Any adjustments or offsets to Seller’s invoice due to 
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shortages, rejection, or other failure to comply with the provisions of this Contract, or under any other order or Contract between 

Buyer and Seller, may be made by Buyer before payment. Discount periods shall commence ten (10) days after the latest of 

scheduled delivery, actual delivery, or receipt of invoice. No charges will be honored unless specified on the face of the P.O. 

Invoices must be accompanied by transportation receipt, if transportation is payable as a separate item. No payment shall be 

due to Seller until Seller has provided all required documentation. 

 

11. Liens and Encumbrances – Seller shall ensure that Buyer’s and/or Buyer customer’s property of any kind remains free 

and clear of any liens and other encumbrances arising from work performed on behalf of Buyer. Seller indemnifies, 

defends, and holds harmless Buyer and Buyer’s agents, customers, employees, subcontractors and assigns from and 

against any and all claims, costs, damages, liabilities or liens of any kind arising out of or due to Seller’s activities. Seller 

shall provide certification of lien release upon Buyer’s request. 

 
 

12. Warranty – Seller expressly warrants that all goods and services covered by an order, including goods that need to perform as 

a system, will conform to the specifications, drawings, quality assurance requirements or other descriptions furnished by Buyer 

and/or U.S. Industry Standards, and will be merchantable, of good material and workmanship, free from defect. Such warranties 

shall be effective for a period of time equal to the Seller’s standard warranty period in effect from the date of shipment, but in 

no case shall the warranty period cover less than ninety (90) days of Buyer’s (or Buyer’s and End-User’s) actual usage. The 

rights and remedies of the Buyer concerning latent defects shall exist indefinitely and shall not be affected in any way by any 

terms and conditions of the Contract, including this clause. Buyer may at its option and in addition to other remedies available 

at law, either (i) return for credit, (ii) require prompt correction or replacement of the defective or nonconforming goods, or (iii) 

have the defective item corrected or replaced, at Seller’s expense. Goods required to be corrected or replaced should be subject 

to inspection and the provisions of this paragraph in the same manner and the same extent as goods originally delivered under 

the Contract. In addition to correcting or replacing defective or nonconforming goods, Seller shall reimburse Buyer for all 

costs and expenses incurred by Buyer in connection with inspection and discovery of the defect, identifying and correcting the 

cause of such defect, and all other activities reasonably undertaken by Buyer to obtain conforming goods. Seller recognizes 

that Buyer is a federal/defense contractor, and Seller will make reasonable accommodations in fulfillment of any order to aid 

Buyer in meeting related federal procurement requirements, regulations and/or laws. 

 

13. Compliance – Seller will comply with the Fair Labor Standards Act of June 30, 1932 (29 USC 201-209), as amended. Seller 

also warrants that in the performance of any order, Seller will comply with all applicable statutes, rules, regulations, and orders 

of the United States and of any State or political subdivision thereof, and of any other nation or authority involved in the Order, 

and agrees to indemnify Buyer against any loss, cost, damages, or liability by reason of Seller’s violation of this warranty. All 

purchased materials used in part manufacture shall satisfy current governmental and safety constraints on restricted, toxic, and 

hazardous materials as well as environmental, electrical, and electromagnetic considerations applicable to the country of 

manufacture and sale. 

 

14. Changes – Buyer may at any time, by a written notice and without notice to sureties or assignees, make changes within the 

general scope of a Contract. If any such changes causes an increase or decrease in the cost of, or the time required for, the 

performance of any part of the work under the Contract, whether changed or not changed by any such order, or affects any such 

order, or affects any other provisions of the Contract, an equitable adjustment shall be made in the price or delivery schedule, 

or both, and in such other provisions of the Contract as may be affected, and the Contract shall be modified in writing 

accordingly. Any claim by Seller for adjustment under this paragraph shall be asserted in writing within fifteen (15) days from 

the date of receipt of the written notice directing the change. Where the cost of property made obsolete or surplus as a result of 

a change is included in the equitable adjustment, the Buyer shall have the right to prescribe the manner of disposition of such 

property. The amount of any price increase from a change shall be based on the actual reasonable cost to perform the change. 

The amount of any price decrease from a change shall be based on the reduction in the Seller’s cost that reasonably should have 

occurred as a result of the change. Seller shall maintain complete and accurate accounting records properly documenting the 

foregoing cost. Such records shall be produced for examination and copying by Buyer within ten (10) days of a request by 

Buyer. Failure to agree to any adjustment shall be a dispute within the meaning of the “Disputes” paragraph of this Contract 

document. However, nothing in the paragraph shall excuse the Seller from proceeding with the Contract as changed. Any 

action taken by Seller, which affects any provisions of the Contract, including delivery and price, whether or not accomplished 

with the concurrence of Buyer’s employees, shall not entitle Seller to an equitable adjustment in accordance with the paragraph, 

unless such action has been specifically directed by written notice issued by Buyer. 

 

15. Buyer Furnished Property – Buyer may, from time to time, furnish property to Seller for performance of a Contract. Unless 

otherwise provided in the Contract or agreed to in writing, property of every description including all tools, molds, equipment 

and material furnished or made available to Seller, title to which is in Buyer, and any replacement thereof shall be and remain 

the property of Buyer and Seller shall indemnify and save harmless Buyer from all liens and claims against said property arising 

from any cause.  Property other than material shall not be modified without the written consent of the Buyer. Such property 
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shall be plainly marked or otherwise adequately identified by Seller as property of Buyer (by name) and shall be safely stored 

separately and apart from Seller’s property. Seller shall not use such property except for performance of work hereunder or as 

authorized in writing by Buyer. Such property while in Seller’s possession or control shall be kept in good condition, shall be 

held at Seller’s risk, and shall be kept insured by Seller, at its expense in an amount equal to the replacement cost with loss 

payable to Buyer. To the extent such property is not material consumed in the performance of this Contract, it shall be subject 

to inspection and removal by Buyer, and Buyer shall have the right of entry for such purposes without any additional liability 

whatsoever to Seller. As and when directed by Buyer, Seller shall disclose the location of such property and/or prepare it for 

shipment and ship ICC Incoterms – EX-Works its plant to Buyer (or Buyer designated location) in same condition as originally 

received by Seller, reasonable wear and tear excepted. Buyer may at any time reimburse Seller for the cost of part or all special 

tooling and special test equipment paid for by Seller and, upon payment therefore, Buyer shall become the owner, entitled to 

possession at the completion of the Contract or such earlier date as the parties may agree. 

 

16. Stop Work Order – Buyer may at any time by written notice to Seller, require Seller to stop all or any part of the work called 

for by this Contract for a period of up to ninety (90) days after the notice is delivered to Seller (“Stop Work Order”). Upon 

receipt of the Stop Work Order, Seller shall comply with its terms and take all reasonable steps to minimize the incurrence of 

costs allocable to the work covered by the order during the period of work stoppage. Within a period of ninety (90) days after 

a Stop Work Order is delivered to Seller, or within any extension of that period to which the parties shall have agreed, Buyer 

shall either cancel the Stop Work Order, or terminate the work covered by this Contract as provided in the “Termination for 

Convenience”; or the “Termination for Default” paragraphs of the Contract document, whichever may be appropriate. Seller 

shall resume work upon cancellation or expiration of any Stop Work Order provided that Seller shall give Buyer three (3) days 

written notice prior to resumption after an expired Stop Work Order. Any equitable adjustment in the contract price shall be 

determined as provided in the “Changes” paragraph of this Contract document. 

 

17. Termination for Convenience – Buyer may at any time by written notice terminate all or any part of the Contract for Buyer’s 

convenience. If the Contract is terminated, in whole or in part for Buyer’s convenience, Seller shall be paid an amount to be 

mutually agreed upon, which shall be adequate to cover the actual reasonable cost paid by Seller for the actual labor and material 

reasonably used by Seller to perform the work under this Contract to the effective date of termination, plus a reasonable profit 

thereon provided that no amount shall be paid to Seller for (i) any anticipatory profits related to work under this Contract not 

yet performed, or (ii) costs incurred due to Seller’s failure to terminate work as ordered on the effective date of termination. In 

no event shall the total amount paid under the provision of this paragraph exceed the prices set forth in the Contract for the work 

terminated. 

 
18. Termination for Default – 

(a) Buyer may, subject to the provisions of subparagraph (c) below, by written notice of default to Seller, terminate the whole 

or any part of the Contract in any one of the following circumstances: (i) if Seller fails to make delivery of the goods or to 

perform the Contract within the time specified therein or any approved extension thereof; or (ii) if Seller fails to perform any of 

the other provisions of the Contract, or in the Buyer’s opinion, so fails to make progress as to endanger performance of the 

Contract in accordance with its terms, and does not cure such failure within a period of ten (10) days (or longer period as Buyer 

may authorize in writing) after receipt of notice from Buyer specifying such failure. 

(b) In the event Buyer terminates the Contract in whole or in part as provided in subparagraph (a) above, Buyer may procure, 

upon such terms and in such manner as Buyer may deem appropriate, supplies or services similar to those so terminated, and 

Seller shall be liable to Buyer for any excess costs for the same, including without limitation, all costs and expenses of the type 

specified in the “Warranty” paragraph of this Contract document: It is further provided, that Seller shall continue the 

performance of the Contract to the extent not terminated hereunder. 

(c) If the Contract is terminated as provided in subparagraph (a) above, Buyer, in addition to any other rights provided in the 

Contract, may require Seller to transfer title and deliver to Buyer or the Government or other ultimate user, in the manner and 

to the extent directed by Buyer, (i) any completed goods, and (ii) such partially completed goods and materials, parts, tools, 

molds, dies, jigs, fixtures, plans, drawings, information, and contract rights (hereinafter called “manufacturing materials”) as 

Seller has specifically produced or specifically acquired for the performance of such part of the Contract as has been terminated; 

and Seller shall upon direction of Buyer, protect and preserve property in the possession of Seller in which Buyer or the 

Government has an interest. Payment for completed goods delivered to and accepted by Buyer shall be at the Contract price. 

Payment for manufacturing materials delivered to and accepted by Buyer and for the protection and preservation of property 

shall be in an amount agreed upon by Buyer and Seller; failure to agree to such amount shall be a dispute concerning a question 

of fact within the meaning of the paragraph of this Contract document entitled “Disputes.” 

(d) If, after notice of termination of the Contract under the provisions of this paragraph, it is determined for any reason that 

Seller was not in default under the provisions above, or that the default was excusable under the provisions of this paragraph, 

the rights and obligations of the parties shall be the same as if the notice of termination had been issued pursuant to the 

“Termination for Convenience” paragraph of this Contract document. 

(e) The rights and remedies of Buyer provided in this paragraph shall not be exclusive and are in addition to any other rights 

and remedies provided by law under the Contract. 
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19. Indemnification – Seller shall indemnify and hold harmless Buyer, Buyer’s agents, employees, shareholders, and 

subcontractors from all claims, expenses, and losses arising out of performance of this Contract by Seller. This indemnity shall 

survive delivery and acceptance of Goods and Services. 

 

20. Data – All drawings and specifications, furnished or paid for by Buyer shall be the property of Buyer, shall be subject to 

removal at any time without additional cost upon demand by Buyer, shall be used only in filling orders from Buyer and shall be 

kept separate from other drawings and specifications, and identified as the property of Buyer. The information contained in 

reports, drawings, documents or other records which are furnished to Seller by Buyer relative to a Contract, to the extent that 

such information is not in the public domain, shall not be disclosed to others, except to subcontractors as necessary for 

completion, termination, or cancellation of the Contract. All data provided by Buyer to Seller in furtherance of an Order shall 

be reasonably protected from destruction and unnecessary dissemination by Seller. Seller shall return all drawings and 

specifications to Buyer, in the event Buyer requests return of any such items, within thirty (30) days after the effective date of 

completion, terminations, or cancellation. Any such data of Buyer retained by Seller shall remain subject to the foregoing 

restrictions on use, reproduction, and disclosure. Upon termination of the Contract, whether for convenience or default, Buyer 

may, at Buyer’s option, use, on a non-exclusive basis, all drawings, documents, or other records related to the Contract 

whether created by Buyer or Seller without further compensation to Seller. Seller may not disclose to others existence of a 

Contract or the items to be supplied thereunder without Buyer’s written consent, except to subcontractors, who shall have the 

same responsibility. 

 
21. Record Retention – 

(a) Quality records generated as the result of performance to Buyer’s issued PO shall be maintained and preserved as legible for 

a period no less than (10) years, unless otherwise specified by Buyer, and available for review by Buyer. 

(b) additionally, distributors shall assure that manufacturers maintain quality assurance/inspection records and that these 

records are also available upon request. These records shall include, but are not limited to, receiving, in-process, and final 

inspection records, Certificates of Conformance, raw material Mill certifications, test results, documented non-conformances, 

and corrective actions, and Measuring and Test Equipment calibration documentation, etc. 

 

22. Patents and Copyrights – Seller agrees to defend, indemnify, and hold harmless Buyer, its customers and agents, against any 

liability, claim, demand, suit or proceeding, including without limitations, costs, expenses and attorney fees, for or by reason of 

any actual or alleged infringement of any patent or copyright arising out of the manufacture, use, sale, delivery, or disposal of 

goods furnished under any Contract and not attributable to Seller’s compliance with Buyer’s specific written instructions. The 

provisions of this paragraph shall apply to each notice or claim of patent or copyright infringement relating to the performance 

of such Contract, of which Seller has knowledge, regardless of whether or not Buyer has given Seller notice of such claim. 

Where payment is made for experimental development, or research work performed under a Contract, Seller shall disclose and 

does hereby assign to Buyer all inventions resulting therefrom and does grant Buyer the right to use for any purpose, all data 

specified to be delivered thereunder. 

 

23. Work on Buyer’s Designated Premises – In the event that Seller, Seller’s employees or agents, or Seller’s subcontractors 

enter Buyer’s designated premises for any reason in connection with a Contract, Seller and such other parties shall observe all 

security requirements and all plant safety regulations, including execution of a release and waiver of liability if requested. Seller 

shall defend, indemnify and hold Buyer harmless from all claims, actions, demands, loss and causes of action, arising from 

injury, including death, to any person, or damage to any property, when such injury or damage results in whole or in part from 

the acts or omissions of Seller, Seller’s employees, or agents. Seller, and any subcontractor in connection with the Contract, 

shall carry Workmen’s Compensation and Employer’s Liability Insurance to cover Seller’s and subcontractor’s legal liability 

on account of accidents to their employees. Seller and Subcontractor shall carry adequate Comprehensive General Liability and 

adequate Comprehensive Automobile Liability Insurance covering legal liability of Seller and the subcontractor on account of 

accidents arising out of the operations of Seller or the subcontractor and resulting in bodily injury, including death, being 

sustained by any person or persons, or in any damage to property. At Buyer’s request, Seller shall furnish to Buyer, certificates 

from Seller’s insurers showing such coverage in effect and showing Buyer as a Named Insured party on such certificate(s) if 

requested. Seller agrees to give Buyer ten (10) days prior written notice of cancellation of the coverage. 

 

24. Assignment and Subcontracting – Seller shall not assign a Contract or any portion of a Contract, nor shall Seller subcontract 

for completed or substantially completed goods or services purchased thereunder without the prior express written consent of 

Buyer. No assignment or subcontract by Seller, including any assignment or subcontract to which Buyer consents, shall in any 

way relieve Seller from complete and punctual performance of this Contract, including without limitation all of Seller’s 

obligations under provisions of the “Warranty” paragraph of this Contract document. 

 

25. Configuration Control – Seller shall make no changes in design, manufacturing or assembly processes or source of supply, 

after approval of the first production test item or after acceptance of the first completed end item, without the written  approval 
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of the Buyer. Seller agrees that any approval by Buyer of the first production test item or any acceptance by Buyer of the first 

completed end item shall not in any way relieve Seller from performing all the requirements of a Contract, including Seller’s 

obligations under the provisions of the “Warranty” paragraph of this Contract document. Seller shall emphasize the 

importance of product quality, conformity and safety to its employees involved in the order.  

 
26. Notices – 

(a) Seller must notify Buyer of nonconforming processes, products or services and obtain approval for their disposition, prior to 

shipment. Seller must notify Buyer of changes to processes, products or services, including changes of their external providers 

or location of manufacture, and obtain Buyer’s approval. 

(b) All notices required or permitted to be given hereunder or by any Contract shall be deemed to be properly given if delivered 

in writing, personally or sent by United States certified or registered mail, addressed to Seller or Buyer, or as the case may be, 

at the addresses set forth on the face of the P.O., with postage thereon fully prepaid.  The effective time of notice shall be two 

(2) business days following date of mailing. Facsimile transmission is an acceptable alternate method of notification provided 

that both Buyer and Seller mutually agree, and sender obtains a return confirmation of receipt in writing. 

 

27. Waiver – No delay or omission hereto in the exercise of any right or remedy hereunder shall impair such right or remedy or be 

construed to be a waiver thereof. No waiver by Buyer of any breach of any Contract provision or the granting of an extension 

for performance thereunder shall be deemed to be a waiver of any other or subsequent breach. Seller agrees that it will not claim 

that Buyer has waived any of Seller’s performance requirements under any Contract, and no such waiver shall be effective to 

relieve Seller from complete and punctual performance of such requirements, unless such waiver is expressly stated in writing 

and signed by Buyer. 

 

28. Disputes – Pending the final resolution of any dispute involving the Contact, Seller shall proceed diligently with the 

performance of work, including delivery of goods in accordance with Buyer’s direction. Seller shall submit to authorized Buyer 

officer a written request for Buyer’s final decision regarding the disposition of any dispute between the parties relating to the 

Contract, unless the Buyer has already rendered such a final decision. The Buyer’s final decision shall be expressly identified 

as such and shall be in writing and shall be signed by Buyer except that Buyer’s failure to render a final decision within ninety 

(90) days after receipt of Seller’s request shall be deemed a final decision adverse to Seller’s contentions. Buyer’s final decision 

shall be conclusive and binding regarding the dispute. If the final decision is deemed unacceptable, Seller may proceed in 

accordance with the paragraph herein entitled “Arbitration”. Seller shall cooperate fully with Buyer in seeking resolution of 

any disputes involving the Contract. Buyer and Seller shall bear their own costs of processing the dispute. 

 

29. Applicable Law – The validity, performance and construction of this Contract shall be governed by and construed in 

accordance with the laws of the State of Texas. 

 

30. Arbitration – For any and all claims, disputes, or other matters in question, arising out of, or relating to, any Contract, or the 

breach thereof, the parties shall first attempt to resolve the dispute amicably and informally between them, including discussions 

between the CEOs. If the parties cannot resolve the dispute informally, then the dispute shall be submitted to the American 

Arbitration Association of Houston, Texas for binding arbitration under Commercial Rules. Any appeal shall have jurisdiction 

and venue in the state and federal courts of Houston, Harris County, Texas. 

 

31. Government Contracts – If a Contract is issued under a United States Government prime contract or subcontract, the clauses 

listed in the “Purchase Order Terms and Conditions Attachment for Government Contracts covered by the Federal Acquisition 

Regulations” in effect on the date of the Contract are incorporated herein by reference, and the terms and conditions thereof 

shall be controlling over any conflicting terms and conditions set forth herein. 

 
32. Ethical Business Conduct – 

(a) Standard of Dealings: All dealings involving the relationship contemplated hereunder will be conducted in a fair manner 

with honesty and integrity, observing high standards of personal and business ethics. Business books and records will be 

maintained in a proper, responsible, and honest manner. Seller shall maintain an acceptable code of conduct for its employees 

and company.  

(b) Anti-Corruption: Seller represents and warrants that neither Seller nor Seller’s parent or subsidiary companies, affiliates, or 

any of their shareholders, members, managers, directors, officers, employees, independent contractors, subcontractors, or agents: 

1) has made or authorized or will make or authorize any offer, payment, promise to pay, any money, including kick- 

backs, or a gift, promise to give, or the giving of anything of value to any third party, including, but not limited to any 

Buyer personnel, a government official, political party, party official, or family member or representative of a state- 

owned enterprise, for the purpose of wrongfully influencing the recipient, obtaining or retaining business, or for securing 

or obtaining an improper business advantage; or 

2) has taken or permitted or will take or permit any action to be taken, including an action in connection with the conduct 

of their business and the transactions contemplated under these terms, which would cause Seller, Buyer or any of Buyer’s 

affiliates to be in violation of any applicable anti-bribery or anti-corruption laws, including, where applicable, but not 

limited to, the U.S. Foreign Corrupt Practices Act of 1977, as amended; the OECD Convention on Combating Bribery 



ATEC, INC. 

TERMS AND CONDITIONS FOR PURCHASE ORDERS ISSUED BY ATEC, INC. 

(AND ITS SUBSIDIARIES) AS BUYER 

 

Page 7 of 7                                                                                                  Atec Form 98-5015 Rev L, per PCN 1151  

 

of Foreign Public Officials in International Business Transactions and related implementing legislation; and all local 

equivalent laws in the countries in which business is conducted. 

 

33. Counterfeit Parts – Supplier is expected to develop, implement, and maintain effective methods and processes appropriate to 

their products to minimize the risk of introducing counterfeit parts and materials into deliverable products. In addition, 

Supplier shall provide notification to recipients of counterfeit product(s) when warranted. If suspect counterfeit parts are 

furnished under this PO or are found in any of the products delivered hereunder, such items may be impounded by Buyer. 

The Supplier shall promptly replace the suspected counterfeit parts with parts acceptable to the Buyer. The Supplier shall be 

liable for all costs relating to the removal and replacement of counterfeit parts, including without limitation Buyer's external and 

internal costs of removing the counterfeit parts, of reinserting replacement parts and of any testing required by the reinstallation 

of Supplier's goods after counterfeit parts have been exchanged. Supplier shall be fully liable for all cost associated with 

changing parts out, material handling and all other related costs. 

 

34. Flow Down of Customer Requirements – Buyer reserves the right to flow down additional requirements to satisfy specific 

customer and/or business requirements that apply. 

 

35. Independent Contractor – The relationship between Seller and Buyer will always be that of an independent contractor. 

Seller shall have no authority to make any statement, representation or commitment of any kind that will be binding upon 

Buyer. Neither party is considered an agent or legal partner of the other party nor perform any action that might result in other 

persons believing that it has any authority to bind or enter into commitments on behalf of the other. Seller shall be responsible 

for all costs and expenses incidental to performing its obligation under the Contract and shall provide its own supplies, 

personnel, and equipment to perform its obligation under the Contract. 

 

36. Force Majeure – Neither Seller or Buyer shall be responsible for any failure to fulfill any term or condition of the Contract 

if and to the extent that fulfilment has been delayed or temporarily prevented by a force majeure occurrence, including but 

not limited to Acts of God, fire, flood, acts of war, government action, strikes or labor difficulties, civil unrest or any such 

like causes beyond the control of Buyer or Seller. The party invoking Force Majeure clause shall notify the other party in 

writing within ten (10) days of becoming aware of the event. In such events, delivery dates shall be reasonably adjusted. 

 

37. Severability, Survivorship, Waiver and Headings – If any provision or portion of this Contract shall be found invalid or 

unenforceable by a court of competent jurisdiction or by operation or any applicable law, that provision or portion of this 

Contract shall be deemed omitted and the remaining provisions and portions shall remain in full force and effect. The provisions 

of this Contract that by their nature continue, including but not limited to the warranty, confidentiality, and indemnification 

obligations set forth in this order, shall survive any expiration, cancellation, or termination of this order. Buyer's right to require 

strict observance or performance of each of the terms and provisions hereof shall not be affected by the previous or concurrent 

waiver or of any other term or provision, or Buyer's previous or concurrent forbearance of Seller's failure to observe or perform 

any concurrent term or provision. The section headings of this order have been inserted for convenient reference and shall 

not be used to construe or interpret the provisions or construction of this Contract. 

 

38. Taxes - Seller shall pay all taxes imposed against Seller or its property or required to enable Seller to perform the Order. All 

taxes, except for applicable state and/or local sales and/or use taxes, shall be included in the price of the Goods and Services. 

Any applicable national, state and/or local sales and/or use taxes or other fees and/or taxes, permits due on the Goods or Services 

are the duty of the Seller to collect and pay and shall be separately stated on all invoices as such. Charges for any governmentally 

required expert or licensed local supervision shall be deemed as such a tax/fee and shall be at the cost of the Seller unless 

otherwise disclosed in advanced and agreed by Buyer in writing. However, Seller shall not collect or include any sales and/or 

use taxes on Goods or Services for which Buyer provides Seller with a notice of exemption. 

 

39. Offset/Setoff – Buyer maintains full right of offset and may withhold, offset, deduct and/or set off all money amounts due 

from Seller, or which become due from Seller arising out of Seller’s deficient performance under the Order or any other 

transaction with Buyer. 
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